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PROCEDURAL HI STORY AND STATEMENT OF FACTS

The St ate Defendants rely on the procedural history and
statenent of facts set forth in their principal brief submtted
to this Court on Septenber 8, 2006, with the foll ow ng additions:

On  Septenber 28, 2006, the Judicial Panel on
Multidistrict Litigation (the “Panel”) entered a Conditional

Transfer Order pursuant to Rule 7.4 of the Rules of Procedure of

the Judicial Panel on Miultidistrict Litigation (“RPJPM.”), 199

F.R D. 425, 435-36 (2001), and 28 U.S. C. 81407, transferring this
matter to the United States District Court for the Northern
District of Californiato be consolidated with 33 matters pendi ng
bef ore Chief Judge Vaughn R Wl ker. The Conditional Transfer
Order does not become effective until it is filed with the derk
of the Northern District of California. RPJPM. 7.4(a).
Transmittal of the Order was stayed until Cctober 13, 2006, to
give the parties an opportunity to object to the transfer. Id.

On Cctober 13, 2006, the State Defendants filed with
t he Panel an objection to the Conditional Transfer Order. The
obj ection stays transmttal of the Conditional Transfer Order to
the Clerk of the Northern District of California until further
order of the Panel. RPJPM. 7.4(c). The State Defendants nust
file a notion to vacate the Conditional Transfer Oder on or
bef ore Cctober 27, 2006. 1d. The Panel w Il schedul e argunent
on that notion at “the next appropriate hearing session of the

Panel.” 1d. The Conditional Transfer Order and the antici pated



notion by the State Defendants to vacate that Oder do “not
af fect or suspend orders and pretrial proceedings inthe district
court in which the action is pending and does not in any way
limt the pretrial jurisdiction of that court.” RPJPM. 1.5.
ARGUMENT
PO NT |

THE COWPLAI NT DOES NOTI' STATE A CAUSE OF
ACTI ON

As discussed at length in the State Defendants’
principal brief, the Conplaint does not state a viable cause of
action. No statute, constitutional provision, Executive Order or
| egal precedent vests in the United States a cause of action to
preclude a state official fromasking for information that m ght
be protected fromdisclosure under federal law. Wile the state
secrets privilege or sonme other federal law mght ultimtely
prevent the disclosure of information sought by the Subpoenas,
that determ nation may be made in the course of a state court
proceeding to enforce the Subpoenas. The United States cannot
file suit in federal court to preclude a State’'s chief |aw
enforcenment of ficer fromasking for informati on necessary for him
to enforce New Jersey law. Plaintiff’s argunments to the contrary
are wi thout nerit.

Plaintiff relies heavily on In re Debs, 158 U.S. 564

(1895), arguing that it broadly affords the federal governnent a
cause of action “to protect the public frominjury to the general

2



wel fare” (USb8-14). As precedents fromour Crcuit make clear,
however, Debs does not go that far. As explained in the State
Def endants’ principal brief, the Third Crcuit has rejected the
federal government’s claimto have a cause of action to prevent
all violations of federal |aw The district court in United

States v. City of Philadelphia, 482 FE. Supp. 1248 (E.D. Pa

1979), denied the United States’ purported cause of action to
chall enge the wunconstitutional practices of a city police
departnment on behalf of citizens who are deprived of their civil
rights. [1d. at 1267. The court held that Debs is limted toits

extraordinary factual situation . .
posing a violent physical obstacle to the
flow of interstate commerce and . . . a
cl ear nenace to the public welfare . . . the
i mpact of [which] was i mmedi ate, creating an
enmergency environment where tinme was of the
essence . . . [and] the arnmy of the Nation,
and all its mlitia [mght properly have
been utilized to address the harnj.

[Id. at 1266.]
The Third Circuit affirnmed the district court. United

States v. City of Phil adel phia, 644 F.2d 187 (1980), reh. denied,

644 F.2d 206 (3d Cr. 1981). The broad interpretati on of Debs
advanced by the United States in this case appears to be that
urged by Judges G bbons, Higginbotham and Sloviter in their
di ssent fromthe denial of the petition for rehearing. |d. at
208-09, 216-17. The opinions of dissenting judges do not state

the law of this Crcuit.



Additionally, plaintiff’s reliance (USb13 to 17) upon

Pennsylvania v. Porter, 659 F.2d 306 (3d Cr. 1981), cert.

deni ed, 458 U.S. 1121 (1982), to support its claimto a cause of
action is msleading and puzzling. It is msleading because the
quot ed | anguage upon which the United States relies comes froma
concurring opi nion of Judges G bbons, Hi ggi nbot ham and Sl oviter,
whi ch did not command a majority of the court. 1d. at 309, 316.
It is puzzling because, although the Third G rcuit affirnmed a
judgnment of the district court holding that Pennsylvania had a
cause of action to challenge the unconstitutional practices of a
| ocal police department on behalf of citizens deprived of their

civil rights, the Third Crcuit did not overrule United States v.

City of Phil adel phia, which a few nonths earlier held that the

United States did not have this cause of action. See Porter, 659
E.2d at 331 n.7 (Garth, J., concurring in part and dissenting in

part)(noting continuing viability of United States v. Cty of

Phi | adel phi a) .

Li kewi se, the United States’ reliance upon United

States v. Virginia, 139 F.3d 984 (4th Gr. 1998), United States

v. Colorado Suprene Court, 87 FE.3d 1161 (10th Cr. 1996), and

United States v. City of Pittsburgh, 757 F.2d 43 (3d Cr. 1985),
(USb 8 to 9) is inapposite because these opinions address
standing and Article 11l jurisdiction, and not whether the United

States had a cause of action. The issues are different because



a federal “court nust raise the standing issue sua sponte, if

necessary, in order to determne if it has jurisdiction,”

Col orado Suprene Court, 87 F.3d at 1166, but a federal court has

no obligation to raise, sua sponte, whether the United States has
a cause of action. The difference is especially highlighted in

the third of these opinions, Gty of Pittsburgh, 757 E.2d at 47-

48, in which, although the United States had standing to bring
the claim the Third Grcuit held that the United States | acked
a cause of action because it msinterpreted the relevant
statutory | anguage.

Nor does the state secrets privilege provide the United
States with a cause of action. It is one thing for the federa
governnment to invoke the state secrets privilege as a shield
duri ng an ongoi ng proceedi ng to prevent di scl osure of information
that threatens national security. It is quite another to invoke
the privilege as a sword in an attenpt to establish disputed
facts and demand summary relief in the form of a pernmanent
i njunction against a state official seeking to enforce state | aw.

The United States attenpts to assert a cause of action
and requests sunmary judgment prenised only upon its say-so that
“sovereign interests are threatened by the State Defendants’
actions” (USb7-13 to 7-14), that the information sought is

“important to our security,” (USbh8-25to 8-26), that the Attorney



General’s request for information risks “grave harm to the
national security,” (USb9-16 to 9-17), and that

di scl osure of the kinds of mat eri al s
requested in New Jersey’'s subpoenas -
i ndeed, the nmere confirnation or denial of
whet her or to what extent such materials
exi st — woul d under m ne nati onal security by

exposi ng intelligence i nformation and
inmpairing critical foreign intelligence
gat heri ng.

[USh9-6 to 9-9 (citing the Negroponte and

Al exander decl arations, whose truth the

St at e Def endants have had no opportunity to

contest)].

The State Defendants deny that these contentions are
true and stand ready to litigate their truth in a State court
proceeding to enforce the Subpoenas should the state secrets
privilege or any other claimpremsed upon these contentions be
rai sed as a defense to producing the requested i nformati on. The
United States, on the other hand, seeks to quell any attenpt to
determne the truth of its assertions by invoking the privilege
as an affirmative cause of action to preclude scrutiny of legally
suspect behavior in conjunction with federal officials. Surely,
the evidentiary privilege was not intended to provide the federal

government with an inpenetrable |ayer of protection frompublic

view when its acts may have violated federal or state |law.'

! Because the United States does not have a cause of action
under federal law, this Court lacks jurisdiction over the
Complaint. As explained in the State Defendants’ principal brief,
t he absence of a cause of action negates plaintiff’'s assertion of
federal question jurisdiction, 28 U S.C 81331; and jurisdiction

6



PO NT |

THE |ISSUANCE OF THE SUBPCENAS IS NOT
PREEMPTED BY FEDERAL LAW

Even if this Court determnes that the United States
has a cause of action to seek injunctive and declaratory relief
agai nst the State Defendants, plaintiff cannot establish that the
Subpoenas are preenpted by federal |aw. The Suprenmacy C ause
“may entail pre-enption of state | aw either by express provision,
by inplication, or by a conflict between federal and state | aw.”

New York State Conf. of Blue Cross Blue Shield v. Traveler’'s Ins.

Co., 514 U.S. 645, 654 (1995). However, any anal ysis of whether
state | aw nust defer to federal law starts with the “presunption
t hat Congress does not intend to supplant state |aw and “that
the historic police powers of the States were not to be
superseded by the Federal Act unless that was the clear and
mani f est purpose of Congress.” 1d. at 654-655 (citing Maryl and

v. Louisiana, 451 U.S. 725, 746 (1985) and R ce v. Santa Fe

El evator Corp., 331 U S. 218, 230 (1947)).

A There I's No Explicit Statutory Command Preenpting The
| ssuance of the Subpoenas.

State law can be preenpted by an “explicit federa

statutory command that state |aw be displaced.” St. Thomas-St.

John Hotel and Tourism Ass’'n v. Governnent of the U S. Virgin

under 28 U.S. C. 81345, which allows the United States to appear in
district courts as a party plaintiff, presupposes that the United
States has a cause of action to do so.

7



| sl ands, 357 E.3d 297, 302 (3rd Cr. 2004)(citing Mrales v.

Trans Wrld Airlines, Inc., 504 US. 374 (1992)). Plaintiff

argues that several statutes show that Congress provided an
express command that any attenpt by a State to investigate
matters of national security nmust fall. See (USb16 to 18).

The statutes cited by plaintiff do not support this
argunent . For exanple, 50 U.S.C. 8402 contains no express
| anguage discussing preenption, but rather, provides for the
establishnment of the National Security Council (“NSC') and
various staff positions and subcommittees within the NSC 50
U.S. C 8402(a)-(k). At |east one Executive Order issued pursuant
to this statute requires the Assistant to the President for
Honel and Security to “facilitate collection fromState and | ocal
governnments . . . of information pertaining to terrorist threats
or activities within the United States.” Exec. Order 13228, 66
Fed. Reg. 51812 (Cctober 8, 2001). That Executive Order also
di scusses the need for the Ofice of Honel and Security to “work
with executive departnments and agencies, State and |ocal
governments, and private entities to ensure the adequacy of the
nati onal strategy” for preventing terrorist attacks. 1d. Thus,

contrary to plaintiff’'s claim federal |aw contenplates, and



i ndeed, requires, collaboration between the federal and state
governnents in securing our national security and honel and. 2
Simlarly, 50 U.S.C. 8403-1, which establishes the
position of Director of National Intelligence, is silent as to
preenption of state investigations of state l|law violations.
While the statute requires the Director to protect “intelligence
sour ces and met hods fromunaut hori zed di scl osure,” this provides
only a potential privilege agai nst di scl osure of information, not
preenption of state law. The only possible application of 50
US.C 8403-1 is not as a bar to a State Attorney GCeneral
investigating violations of state |law, but as an adnonition to
the Director that he “take neasures that are avail able to prevent
di scl osure regarding intelligence source and nethods - for
exanple, by asserting the state secrets privilege . . . .~

Terkel v. AT&T Corp., 441 E. Supp. 2d 899, 906 (N.D. Il1l. 2006).

Finally, plaintiff clains that Congress expressly
preenpted the Attorney CGeneral’s consuner fraud i nvestigation in

18 U.S. C. 8798 because the statute nmakes it a crinme to divul ge

2 Plaintiff’s reading of 50 U.S.C. 8402 was rejected in
Terkel. There, the court had grave doubts that the statute could
be read as broadly as plaintiff asserts here. The court noted that
a bl anket grant of privilege based on the federal governnent’s
interpretation of the statute would, if taken to its |ogical
conclusion, allow the withholding of illegal or unconstitutiona
activities “sinply by assigning these activities to the NSA or
claimng they inplicated information about the NSA' s functions.”
Id. To read the statute in this way would nean that section 6
“essentially trunp[s] every other Congressional enactnent and
Constitutional provision.” |d.



i mproperly any classified i nformation “concerni ng t he
comuni cation intelligence activities of the United States . . .”
18 U.S.C. 8798(a). However, as noted in the State Defendants’
principal brief, the Subpoenas do not seek “conmunications
intelligence” as that termis defined in the statute; therefore,
it is inapplicable to this case. See (SDb20 fn. 6).3

B. The |ssuance of the Subpoenas Is Not Barred by Field
Pr eenpti on.

Field preenption occurs when “federal | aw SO
t hor oughly occupies a legislative field as to nmake reasonabl e t he
i nference that Congress | eft no roomfor the states to suppl enent

it . . . .77 St. Thomas-St. John Hotel, 357 F.3d at 302 (citing

C pollone v. Liggett G oup, 505 U.S. 516 (1992)). Here, Congress

provi ded anple room for state regulation of consuner fraud and
t el ecommuni cations. The investigation of consunmer fraud is an

appropriate exercise of state police power. Florida Line &

Avocado Growers v. Paul, 373 U.S. 132, 150 (1973). States have

t he power to regul ate tel ecommunications. Ting v. AT&T, 319 F. 3d

1126, 1136-37 (9th Cir.), cert. denied, 540 U.S. 811 (2003).

3 Plaintiff’s reliance on cases involving disclosure
obligations are inapposite. In Mssouri Protection & Advocacy
Servs. v. Mssouri Dep’'t of Mental Health, 447 E.3d 1021, 1024 (8th
Cr. 2006), the court found “plain | anguage” indicating preenptive
intent on the part of Congress. Simlarly, in National State Bank
v. Long, 630 F.2d 981, 986 (3d Cir. 1980), the court found that
| egi slative history of the Act in question “makes clear what the
statute inplies, federally chartered institutions are i mune from
these requirenents.” No such | anguage exists here.

10



Nor is there any support for plaintiff’s claimthat the
Subpoenas are preenpted by the President’s authority over the
country’s foreign affairs. See (USb15). Plaintiff’s reliance on

Anerican Ins. Ass’'n v. Granendi, 539 U.S. 396 (2003), for this

proposition is msplaced. |In Garanendi, the Court was asked to
examne a state statute that conflicted wth an executive
agreenent entered into by the President. Executive agreenents
are a “longstanding practice” that allows the President to make
agreenents with ot her countri es absent approval of Congress. 1d.
at 415. Ceneral ly, “executive agreenents are fit to preenpt
state law but the agreenent in Garanendi |acked specific
precl usi ve | anguage doing so, requiring the Court to determ ne
whet her, by inference, the state | aw was preenpted. 1d. at 417.

Al t hough the Court ultimately determ ned that the state
statute was preenpted under “conflict preenption,” Justice
Souter’s mmjority opinion <contained instructive |anguage
regarding clainms of field preenption in the area of foreign
affairs. Justice Souter cited with favor Justice Harlan's

concurring opinion in Zschernig v. Mller, 389 U.S. 429 (1968),

wherein he and Justice Wite found that the majority’s
“inplication of preenption of the entire field of foreign affairs
was at odds with sone ot her cases suggesting that in the absence
of positive federal action ‘the States nmay | egislate in areas of

their traditional conpetence even though their statutes may have

11



an incidental effect on foreignrelations.”” 1d. at 419 (quoting
Zschernig, 389 U.S. at 459). Under this rationale, a state
statute nust yield to federal interests only where the state | aw
“inmpair[s] the effective exercise of the Nation s foreign
policy.” Garanendi, 539 U.S. at 419.

Al t hough the Subpoenas do not infringe on foreign
relations, even if they did, any such infringenent would be
i nci dent al . The subpoenas seek general information to ensure
t hat consuner rights are protected. The Subpoenas do not seek to
stop the NSA or any telecomunications carrier from doing
anything with respect to records sharing, nor do the Subpoenas
ask for informati on about how or why the NSA uses phone records,
but rather if records were turned over to the NSA by
t el econmruni cations carriers operating in New Jersey and whet her
such disclosures were in accord with New Jersey | aw

Moreover, plaintiff relies on declarations of Director
Negroponte and Director Al exander for its preenption claim One
nmenber of the Court has cautioned against reliance on statenents
of executive branch officials in this arena

| est we place considerabl e power of foreign

affairs preenption in the hands of
i ndi vi dual sub- Cabi net nmenbers  of t he
Executi ve Branch. Executive officials of

any rank nmy of course be expected
“faithfully [to] represen[t] the President’s
policy,” but no authoritative text accords
such officials the power to invalidate state
| aw si nmply by conveying the Executive’ s view
on matters of federal policy. The

12



di spl acenent of state law by preenption
properly requires a consi derably nore fornal
and bi nding federal instrunent.

[1d. at 442 (Gnsburg, J., dissenting)
(quoting Zschernig, 389 U.S. at 423 n. 13).]

C. The Tel ecommunications Carriers Can Respond To The
Subpoenas Wthout Violating Federal Law.

Conflict preenption “arises when a state |aw nmakes it
i npossible to conply with both state and federal |aw or when
state law ‘stands as an obstacle to the acconplishnent and

execution of the full purpose and objectives of Congress.’” St.

Thomas-St. John Hotel, 357 E.3d at 302 (citing Hones v.
Davidow tz, 312 U.S. 52, 67 (1941)). Plaintiff does not nake a
convincing argunent that the state law at issue here, the New
Jersey Consuner Fraud Act, poses an obstacle to the purposes and
obj ectives of Congress or that it would be inpossible for anyone
to conply with that law and with the federal |aws regarding
national security intelligence gathering.

The only New Jersey law at issue in this case is the
provi sion of the New Jersey Consumer Fraud Act authorizing the
i ssuance of the Subpoenas. The execution of this provision would
not frustrate any objectives that Congress intended to
i ncorporate in federal statutes regarding intelligence gathering.
As explained in the State Defendants’ principal brief, New Jersey
law permts the assertion of defenses in response to an

i nvestigatory subpoena from the Attorney General. Those

13



defenses, including the state secrets privilege and any other
claim under federal law, can be adjudicated in either an
enforcenent proceeding or through a notion to quash in state
court. Thus, to the extent that Congress intended to protect
from disclosure any information sought by the Subpoenas, that
obj ective can be fully protected consistent with New Jersey | aw.
VWhat plaintiff seeks to prevent inthis suit is not the
di scl osure of protected information, but the very act of asking
for that information, as well as any judicial scrutiny -- either
in the State courts or this Court -- of whether the United
States’ claimof privilege and grave threats to national security
are, in fact, wvalid. The federal governnent presents an
unsettling view of the law. According to the United States, no
one, not even a State’'s chief |aw enforcenent officer, can
guestion whether a party’'s participation with the federal
government in what has been reported to be a nassive i ntrusion on
i ndi vidual privacy violates State |aw. Surely, if Congress
intended to vest such sweeping powers in the President to the
derogation of State officials and the detrinment of the general
public’'s privacy rights, it would have stated so expressly.
There is no statenent of intent anywhere in federal |aw that
woul d preclude the Attorney General’s investigation.
Additionally, it would not be i npossible to conply both

with the Subpoenas and federal |aw. As expl ained above,

14



conpliance with New Jersey law could include objecting to
production of the information sought in the Subpoenas on state
secrets privilege or other grounds. Therefore, assum ng that the
i nformati on sought by the Subpoenas is protected fromdi scl osure,
the recipients need not violate federal law to respond to the
Subpoenas. The question of whether the assertion of the
privilege is valid would in that circunstance be adjudicated in
a New Jersey court, ultimately subject to review by the Suprene
Court of the United States.*

CONCLUSI ON

For the foregoing reasons, the State Defendants
respectfully request that this Court deny plaintiff’s notion for
summary judgnent, and dism ss the Conplaint.

Respectful ly subm tted,

STUART RABNER
ATTORNEY GENERAL OF NEW JERSEY

By: [/s/ Patrick DeAl neida
Patrick DeAl nei da
Assi stant Attorney General
Dat ed: Cctober 13, 2006

+ Plaintiff’s claimthat Totten v. United States, 92 U.S. 105
(1876), and its progeny serve as an independent source for
di sm ssal of this action should be given no weight. (USb22 to 23).
Totten s categorical bar to suit applies only to parties that have
a “secret” contractual espionage relationship with the United
St at es. New Jersey has entered into no such agreenent with the
United States, naking application of Totten inappropriate. See
Hepting v. AT&T Corp., 439 FE. Supp. 2d 974, 991 (N.D. Cal.
2006) (“In this case, plaintiffs mde no agreenent wth the
governnment and are not bound by any inplied covenant of secrecy.”)
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